June 2, 1993

M. Yukio Naito

Chai r per son

Public Uilities Conm ssion
Kekuanaoa Bui | di ng

465 S. King Street

Honol ul u, Hawaii 96813

Attention: M. Henry T. Tsuyenura
Adm ni strative Director

Dear Chairperson Naito:

Re: Financial Reports Submtted to the PUC by Public Uilities
and Motor Carriers

This is inreply to a letter dated March 25, 1992 from
M. Henry T. Tsuyenura to Attorney General Robert A Marks
requesting an advi sory opinion concerning the above-referenced
matter. I n accordance with departnental protocol
M. Tsuyenura's letter was forwarded to the O fice of Information
Practices ("OP"') for a reply.

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
Modi fi ed, chapter 92F, Hawaii Revised Statutes ("U PA"), the
Public Utilities Comm ssion ("PUC') nust make nonthly and annual
financial reports filed with the PUC by public utilities and
nmotor carriers avail able for public inspection and duplication
upon request.

BRI EF ANSWER

Except as provided in section 92F- 13, Hawaii Revi sed
Statutes, under the U PA, all governnent records nust be nmade
avai l abl e for inspection and copyi ng "upon request by any
person."” Haw. Rev. Stat. [092F-11(b) ( Supp. 1992).

Addi tional ly, however, under section 92F-12(b)(2), Hawaii Revi sed
St at utes, each agency nust disclose "[g]overnnment records which
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pursuant to federal law or a statute of this State, are expressly
aut hori zed to be disclosed to the person requesting access."”

I ncl uded within the scope of this U PA section are records that
are described as "public records" by State statutes other than

t he Ul PA.

Section 271-11, Hawaii Revised Statutes, provides that "the
statistics, tables, and figures contained in the annual or other
reports of carriers nmade to the [PUC] required under this chapter
shal | be preserved as public records in the custody of the
[PUC]." Accordingly, we conclude that "[a]ny provision to the
contrary notw t hstandi ng," under sections 92F-12(b)(2) and
271-11, Hawaii Revised Statutes, financial reports filed with the
PUC by notor carriers nust be made avail able for inspection and
duplication during the PUC s regul ar busi ness hours.

Additionally, while annual and nonthly reports filed by
regul ated public utilities under chapter 269, Hawaii Revised
Statutes, contain commercial and financial information, the QP
is informed that the PUC has had a | ong standi ng practice of
maki ng the financial information described in these reports
avai |l abl e for public inspection and copying, and that the PUC s
policy in this regard pre-dates the effective date of the U PA.

Because the Legislature did not intend the U PA s exceptions
to be used by agencies to restrict access to governnment records
that were "public" before the adoption of the U PA even though
they mght fit within one of the exceptions in section 92F-13,
Hawai i Revi sed Statutes, we conclude that under the U PA, nonthly
and annual financial reports filed with the PUC by regul ated
public utilities should al so be made avail able for public
i nspection and copyi ng upon request.

FACTS

Under chapter 271, Hawaii Revised Statutes, the activities
of "notor carriers” are reqgulated by the PUC Subj ect to
numer ous exenptions, the term"notor carrier"” means "any vehicle,
machi ne, tractor, trailer, or semtrailer propelled or drawn by
mechani cal power and used upon the highways in the transportation
of passengers or property." Haw. Rev. Stat. 0271-4 (1985).

Section 271-36, Hawaii Revised Statutes, provides that notor
carriers must pay to the PUC an annual fee that is equal to
one-ei ghth of one percent of the notor carrier's gross revenues.

To assist the PUC in performng its regulatory duties, and to
assist the PUC in confirmng the anount of the annual fee owed by
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each notor carrier, the PUC requires each notor carrier to file
an annual report with PUC. Under section 271-25, Hawaii Revised
Statutes, the PUC is authorized to conpel notor carriers to file
annual , periodical, or special reports with the PUC. A copy of
t he annual report that nust be filed with the PUC by C ass "A"
common property carriers with PUC regul at ed revenues exceedi ng
$200, 000 is attached as Exhibit "A"

Under chapter 269, Hawaii Revised Statutes, the activities
of "public utilities" are also regulated by the PUC. Subject to
numer ous exenptions and exclusions, the definition of the term
"public utility" neans:

[ E] very person who may own, control, operate,
or manage as owner, |essee, trustee,
receiver, or otherwise, . . . any plant or
equi pnent, or any part thereof, directly or
indirectly for public use, for the
transportati on of passengers or freight, or

t he conveyance or transm ssion of

t el ecommuni cati on nmessages, or the furnishing
of facilities for the transm ssion of
intelligence by electricity by land or water
or air wwthin the State . . . or for the
producti on, conveyance, transm ssion,
delivery, or furnishing of light, power,
heat, cold, water, gas, or oil, or for the
st orage or warehousi ng of goods, or the

di sposal of sewage.

Haw. Rev. Stat. [00269-1 (1985 & Supp. 1992).

Each public utility nmust pay to the PUC a fee equal to
one-quarter of one percent of the gross inconme from public
utility business. Haw. Rev. Stat. [269-30 (1985). 1In order to
nmoni tor the manner in which each public utility is operated, to
verify historical data used by public utilities to justify a
request for a rate increase, and to verify the correct fee owed
to the PUC, the PUC requires public utilities to file nonthly and
annual financial reports on prescribed fornms. Under section 269-
8, Hawaii Revised Statutes, all public utilities must furnish the
PUC with all information the PUC m ght require concerning matters
it is authorized to investigate.

In his letter to Attorney General Robert A Mrks requesting
an advisory opinion, M. Henry Tsuyenura stated:
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The [PUC] maintains that these are public
records and al |l ows ot her governnent agencies,
such as the state tax office and the internal
revenue service, access to these records.
Sone utilities consider certain information
provi ded on the fornms and in annual reports
as proprietary information and, therefore,
confidential. As such, the [PUC] requests an
opinion on this issue.

Letter from Henry Tsuyenura to Attorney Ceneral Robert A. Marks
at 2 (March 25, 1993).

By letter to the PUC dated April 6, 1993, the O P sought a
clarification fromthe PUC concerning its past policies
concerning the public disclosure of financial reports submtted
by notor carriers and public utilities to the PUC. In a letter
to the OP dated April 16, 1993, the PUC clarified that:

It has been the past practice of the

comm ssion to nmake the financial information
described in our request available for public
i nspection and copyi ng upon request. This
practice pre-dates the effective date of the
U PA July 1, 1989.

Letter fromHenry Tsuyenura to O P Staff Attorney Hugh R Jones
at 1 (April 16, 1993).

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA provides that all governnent records shall be made
avail abl e for public inspection and duplication, unless access to
those records is closed or restricted by law. Haw. Rev. Stat.
092F -11(a) (Supp. 1992). Mre specifically, the U PA states,
"[e] xcept as provided by section 92F-13, each agency upon request
by any person shall make governnent records avail able for
i nspection and copying." Haw. Rev. Stat. 092F -11(b)

(Supp. 1992).

Under the U PA, the term "governnent record" neans
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.
092F-3 ( Supp. 1992). Because the PUC is an "agency" for
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purposes of the U PA ' and because the financial reports filed by
public utilities and notor carriers constitute "information
mai nt ai ned by an agency in witten . . . or other physical form"
we concl ude that such reports are "governnent records.”

Therefore, we conclude that the public's right to inspect and
copy ghese financial reports is governed by the provisions of the
Ul PA.

1. RECORDS THAT ARE PUBLI C ANY PROVI SION TO THE CONTRARY
NOTW THSTANDI NG MOTOR CARRI ERS' FI NANCI AL REPORTS

Before turning to an exam nation of whether any of the
exceptions in section 92F- 13, Hawaii Revised Statutes, permts
the PUC to withhold access to annual financial reports filed by
public utilities and notor carriers, we nust first determ ne
whet her these reports nust be nade avail able for public
i nspection and copyi ng under section 92F-12, Hawaii Revi sed
Statutes, "[a]ny provision to the contrary notwithstanding."?

Section 92F-12(b)(2), Hawaii Revised Statutes, provides that
each agency nust make available for public inspection and copying

'See section 92F-3, Hawaii Revised Statutes, "agency" neans
"any unit of governnent in this State, any county, or any
conbi nation of counties; departnent; institution; board,
comm ssion; district; council; bureau; office; governing authority
. . . but does not include the nonadm nistrative functions of the
courts of this State." [Enphasis added.]

’See al so AT&T Conmuni cations of West Virginia v. Public
Service Comm ssion of Wst Virginia, 423 S. E 2d 859 (WVa. 1992)
(as an admnistrative agency, public disclosure of information
possessed by West Virginia Public Service Conm ssion governed by
West Virginia Freedomof Information Act).

]'n section 92F-12, Hawaii Revised Statutes, the Legislature
set forth a list of governnent records or information contained
therein that nust be nade avail able for public inspection and
copyi ng during regul ar business hours. The UPA s legislative
history clarifies that "[a]s to these records, the [U PA s]
exceptions for personal privacy and for frustration of legitimte
governnment function are inapplicable . . . [t]lhis list nerely
addresses sone particul ar cases by unanbi guously requiring
disclosure.” S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 689, 690 (1988); H Conf. Comm Rep. No. 112-88,
Haw. H J. 817, 818 (1988).
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"[g] over nnent records which, pursuant to federal |aw or a statute
of this State, are expressly authorized to be disclosed to the
person requesting access.” Included within the scope of this

U PA section are records that are described as "public records"”
in State statutes other than the U PA*

Accordingly, it is necessary for the OP to exam ne and
apply the provisions of section 271-11, Hawaii Revised Statutes,
whi ch provi des:

271-11 Copies of schedules, tariffs,
contracts, etc., kept as public records;
evi dence. The copies of schedul es and
classifications and tariffs of rates, fares,
and charges, and all contracts, agreenents,
and arrangenents between notor carriers filed
with the public utilities conm ssion as
herein provided, and the statistics, tables,
and figures contalined in the annual or other
reports of carriers nade to the comm ssion as
requi red under this chapter shall be
preserved as public records in the custody of
the comm ssion (except any contract,
agreenment, or arrangenment between a contract
carrier by notor vehicle and a shipper shal
only be nmade public as provided in section
271-25) and shall be received as prinma facie
evi dence of what they purport to be for the
pur poses of investigations by the comm ssion
and all judicial proceedings; and copies and
extracts fromany of the schedul es,
classifications, tariffs, contacts,
agreenments, arrangenments, or reports, nade
public records as aforesaid, certified by the
comm ssi on under the conm ssion's seal, shal
be received in evidence wwth Iike effect as
the ori gi nal s.

“The commentary to the parallel provision of the Uniform
I nformation Practice Code ("Mdel Code") drafted by the National
Conf erence of Comm ssioners on Uniform State Laws, upon which the
U PA was nodel ed by the Legislature, states that it "provides that
information cannot be withheld if its disclosure is pursuant to a

federal law or state statute.” Mdel Code § 3-101(a)(5) comentary
at 21 (1981).
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Haw. Rev. Stat. [271-11 (1985) (enphases added).

The | egislative history of chapter 271, Hawaii Revised
Statutes, states that the above-quoted provision was intended to
"provide[] that schedules, tariffs, contracts, etc., filed with
t he comm ssion and other records of the comm ssion shall be
public records except as to an agreenent between a contract
carrier and a shipper, unless said contract is in violation of
this chapter.” S. Stand. Comm Rep. No. 981, 1st Leg., 1961 Reg.
Sess., Haw. S.J. 1000, 1001 (1961).

Based upon the clearly expressed provisions of section
271-11, Hawaii Revised Statutes, it is our opinion that "[a]ny
provision to the contrary notw t hstandi ng" under section
92F-12(b)(2), Hawaii Revised Statutes, annual financial reports
filed wwth the PUC by notor carriers under chapter 271, Hawaii
Revi sed Statutes, nust be nade avail able for public inspection,
upon request, during the PUC s regul ar business hours.?

Because our research does not disclose any provision of
chapter 269, Hawaii Revised Statutes, that expressly requires the
public availability of financial reports submtted to the PUC by
public utilities, we nowturn to a consideration of whether such
reports are protected by any of the U PA s exceptions in section
92F-13, Hawaii Revised Statutes.

I'11. FI'NANCI AL REPORTS OF PUBLI C UTI LI TI ES UNDER CHAPTER 269,
HAWAI | REVI SED STATUTES

Unli ke chapter 271, Hawaii Revised Statutes, chapter 269,
Hawaii Revi sed Statutes, does not contain an express provision
whi ch requires the public availability of nonthly and annual
financial reports filed with the PUC by regulated utilities.
Thus, we nust determ ne whether any of the exceptions in section
92F-13, Hawaii Revised Statutes, would authorize the PUC to
w t hhol d access to these financial reports.

°'n N.Y. Tel ephone v. Public Service Comn, etc., 451 N Y.S. 2d
679 (. App. N Y. 1982), the court held that a New York statute
that provided that all proceedings and records of the New York
Public Service Comm ssion shall be public did not foreclose the
comm ssion fromrestricting access to its proceedi ngs when
necessary to protect confidential trade information. 1In |ight of
t he unanbi guous provisions of section 92F-12(b)(2), Hawaii Revi sed
Statutes, we do not find the court's reasoning in that case
persuasi ve given the facts present in this case.
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Under section 92F-13(3), Hawaii Revised Statutes, an agency
is not required by the U PA to disclose "[g]overnnent records
whi ch nust remain confidential in order to avoid the frustration
of a legitimate governnent function.” |In Senate Standing
Comm ttee Report No. 2580, dated March 31, 1988, the Legislature
provi ded exanples of records that nay be w thheld under this
excepti on:

(b) Frustration of legitimte
governnment function. The follow ng are
exanpl es of records which need not be
di scl osed, if doing so would result in the
frustration of a |legitinmate governnent
function.

(7) Trade secrets or confidential
commerci al and financi al
i nformati on; )

S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 1093, 1095 (1988).

In OP Opinion Letter No. 90-3 (Jan. 18, 1990), we found
that revenue audit reports concerning concessionaires at State
airports did not include "confidential" comercial and financial
information. Attached to that opinion letter were sanple
financial reports that were found to be protected under Exenption
4 of the federal Freedomof Information Act, 5 U. S.C. 0552(b)(4)
(1988) ("FO A")® in the case of National Parks and Conservation
Ass'n v. Kleppe, 547 F.2d 672 (D.C. Gr. 1976) ("National Parks

).

Wil e portions of the nonthly and annual financial reports
submtted by public utilities contain information that is very
simlar to that found to be protected by the court in National
Parks |1, the OP is persuaded in this case that protection of
such financial reports under section 92F-13(3), Hawaii Revi sed
Statutes, would be contrary to the Legislature's intent.
Specifically, inits report, the conference conmttee assigned to
wor k out differences between the House and Senate versions of the

°FO A's Exenption 4 allows federal agencies to withhold
"commercial and financial information" which is "confidential."
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bill which led to the adoption of the U PA (H B. No. 2002),
provi ded:

5. Exceptions to Access. The bill wll
provide in section -13 a clear structure for
view ng the exceptions to the general rule of
access. The five categories of exceptions
relate to personal privacy, frustration of
governnment practice, matters in |litigation,
records subject to other |aws and an
exenption relating to the Legislature. The
category relating to personal privacy is
essentially the sane in both the House Draft
and the Senate Draft. The second category,
concerning frustration of legitimte
government functions, was clarified by
exanpl es on pages 4 and 5 of Senate Standing
Comm ttee Report No. 2580. The last three
are sel f-explanatory.

The records which will not be required
to be disclosed under section -13 are records
whi ch are currently unavailable. 1In is not
the intent of the Legislature that this
section be used to close currently avail able
records, even though these records mght fit
wi thin one of the categories in this section.

S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 689, 690 (1988); H R Conf. Comm Rep. No. 112-88, Haw.
H J. 817, 818 (1988) (enphasis added).

The Hawaii Supreme Court has declared that "[w] hen
construing the nmeaning of a statute, our forenost obligation "is
to ascertain and give effect to the intention of the
| egislature."™ In re Hawaiian Tel ephone Co., 61 Haw. 572, 577
(1980); Kaapu v. Aloha Tower Dev. Corp., __ Haw. __ , No. 15775
(Feb. 25, 1993). |If the statutory language is anbi guous, or if
doubt exists as to its neaning, "[c]ourts may take | egislative
hi story into consideration in construing a statute.” Life of the
Land v. Cty and County of Honolulu, 61 Haw. 390, 447 (1980).
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Based upon the PUC s witten representation to the O P that

"[1]t has been the past practice of the comm ssion to nake the
financial information described in our request available for
public inspection and copyi ng upon request," and because this PUC
practice pre-dated the adoption of the UPA, it is our opinion
t hat non-di scl osure of nonthly or annual financial reports filed
with the PUC by regul ated utilities under section 92F-13(3),
Hawai i Revised Statutes, would be contrary to the expressed
| egi sl ative intent behind section 92F-13, Hawaii Revised
St at ut es.

Accordingly, it is our opinion that in accordance with
section 92F-11(b), Hawaii Revised Statutes, nonthly and annual
financial reports filed with the PUC by regulated utilities nust
be made avail able for inspection and copyi ng "upon request by any
person."

CONCLUSI ON

Under section 92F-12(b)(2), Hawaii Revised Statutes, each
agency nust di scl ose governnment records which pursuant to State
or federal law, are authorized to be disclosed to the person
requesting access. Section 271-11, Hawaii Revised Statutes,
provides that "the statistics, tables, and figures contained in
the annual or other reports of [npbtor] carriers made to the
comm ssion as required under this chapter shall be preserved as
public records in the custody of the comm ssion.”™ As such, we
conclude that financial reports filed with the PUC by notor
carriers under chapter 271, Hawaii Revised Statutes, nust be nmade
avai l abl e for public inspection and copying "notw thstandi ng any
provision to the contrary."

Wth regard to nonthly and annual financial reports filed
with the PUC by regul ated utilities under chapter 269, Hawai i
Revised Statutes, it is our opinion that such reports are not
protected frompublic disclosure by any of the U PA' s exceptions
in section 92F- 13, Hawaii Revised Statutes.

In adopting the U PA it was not the Legislature's intention
that the U PA s exceptions restrict access to records that were
public before the adoption of the U PA, even though such records
mght fit within one of the exceptions. Because the PUC nade
financial reports by regulated utilities available for public
i nspection and duplication before the effective date of the U PA,

July 1, 1989, it is our opinion that such reports are al so
government records that are "public" under the U PA
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Pl ease contact ne at 586-1404 if you should have any
guestions concerning this opinion letter.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

HRJ: sc
At t achnent
C: Rod Ki nura
Deputy Attorney Ceneral
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